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Dear Dr Parkinson, Dr Howe and Mr Azarias 

Law Council of Australia submission—A Migration System for Australia’s Future 

The Law Council of Australia is pleased to make a submission to the ‘A Migration System for 
Australia’s Future’ review.  The Law Council has drawn on the expertise of migration 
practitioners, and it thanks the Migration Law Committee of its Federal Litigation and Dispute 
Resolution Section and the Law Institute of Victoria (LIV) and the Queensland Law Society 
(QLS) for their input.  It also acknowledges the input of its National Human Rights Committee. 

Noting the short timeframe for input, and the request for brief responses, the Law Council has 
focussed on key principles which it considers should underpin reforms to the Skilled Migration 
Program.  The Law Council intends to develop policy positions in relation to these principles 
in early 2023 for a submission to the Joint Standing Committee on Migration inquiry into the 
role of permanent migration in nation building,1 and would be happy to engage further with the 
Department of Home Affairs’ (Department’s) review on these issues.  Its further submission 
may address other policy areas, including the General Skilled Migration, Global Talent, 
Student, and Working Holiday visa programs. 

The QLS and LIV contributed specific reform proposals regarding these visa programs, which 
are detailed in the Attachment.  The Law Council has not reached a position on the proposals 
set out in the Attachment but intends to address them in developing its policy positions. 

Principles underpinning reform to the Skilled Migration Program 

1. The Law Council suggests that reform of the Skilled Migration Program should be based 
on the following principles: 

• there should be identifiable pathways to permanent residence for visas in the Skilled 
Independent and Employer Sponsored Scheme (ENS) visa streams; 

• the Skilled Migration Program should be made more flexible and should no longer 
be based on static assessments of ‘skill shortages’; 

• attention should be given to overly prescriptive aspects of the visa processing 
framework which impede dynamic and responsive visa processing; 
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• mitigating migrant worker exploitation requires a holistic approach to addressing 
employer nomination settings, migrant complaint options, and enforcement; 

• meaningful access to family reunion is critical to attracting skilled migrants, in 
addition to the social and community benefits of completing the family unit; and 

• the Australian Government and the Department should continue to work 
expeditiously to reduce chronic visa processing backlogs. 

Rationale and options for reform 

Pathways to permanent residency 

2. The Law Council considers that all Skilled Independent and ENS visas should have a 
clear and certain pathway to permanent residence.  In the experience of practitioners, 
the availability of clear pathways to permanent residence assists greatly in attracting and 
retaining highly-skilled migrants, for whom Australia competes with other similar nations. 

3. The Law Council suggests that the preferred approach is structural reform to embed 
within the legislative framework a pathway to permanent residence for all such visas.  In 
the meantime, the Law Council recommends consolidation of skilled occupation lists into 
one list that provides a pathway to permanent residence for all occupations.2 

4. Associated with the consolidation of the skilled occupation lists, the Law Council 
recommends the abolition of one of these lists, the Short-term Skilled Occupation List 
(STSOL) and, consequently, the abolition of the Short-term stream of the Temporary 
Skill Shortage (TSS) visa.  That visa is available to persons employed in occupations on 
the STSOL, only permits holders to stay in Australia for two years, and does not provide 
a pathway to permanent residence.3 

5. The Law Council has previously recommended the three-year requirement for TSS visa 
holders (who are on a pathway to permanent residence) to be employed with their 
sponsoring employer before being eligible to apply for permanent residence be reduced 
to two years to incentivise potential migrants to that pathway.4  It has also recommended 
opening permanent residence pathways by relaxing requirement that applicants for 
permanent sponsor visas be under the age of 45 in a number of circumstances.5 

6. The Law Council intends to elaborate on proposed pathways to permanent residency, 
including consideration of the LIV proposals set out in the Attachment, in early 2023. 

The Skilled Migration Program should be made more flexible 

7. Presently, applicants for many skilled visas must nominate an occupation contained in 
one of three occupation lists6 prescribed in a complex set of legislative instruments.7 

8. Skilled occupation lists are designed to capture occupations that are currently subject to 
skill shortages.8  However, these lists are not sufficiently dynamic to capture areas of 
genuine shortage in real time, and actually contribute to longer processing times, 
backlogs, and frustration for applicants.9  Further, occupations in the Australian and New 
Zealand Standard Classification of Occupations (ANZSCO) are not updated frequently, 
and do not reflect roles and occupations within emerging technologies.10  Even if the 
review of ANZSCO11 improves this process, it will still be necessary for the lists to be 
reviewed and updated frequently in order for them to genuinely reflect skill shortages on 
an ongoing basis.  If ANZSCO is to be retained, more flexibility may be required in the 
use of ANZSCO codes until it is updated with skills sets that reflect present occupations. 

9. Even though a 2019 Senate Committee inquiry expressed concern that occupations in 
the skilled occupation lists did not appear to be suffering from a skill shortage12 and 
recommended that future list updates include an explanation of the changes made,13 the 
occupation lists have not been updated since 5 March 2019.14 
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10. The Law Council suggests the Skilled Migration Program would be more flexible and 
better able to address labour market needs if skilled occupation lists were 
consolidated,15 as recommended by the Joint Standing Committee on Migration in 
2021.16 

11. Following this reform, the question for consideration is to what extent the Skilled 
Migration Program should be made available to workers of different skill sets, 
occupations, and salaries, and whether a different approach may be taken depending 
on the profile of the applicant and position.  Currently, the Program is generally available 
to workers in occupations in ANZSCO skill levels 1–4, and not to semi-skilled labour at 
lower skill levels, and application criteria and compliance requirements are essentially 
identical for all employers, regardless of their size or location, and regardless of the type 
of role being filled. 

12. For example, the Grattan Institute proposes, following the abolition of occupation lists, 
that employer-sponsored visas be opened up to all skilled workers, irrespective of 
occupation, provided that they earn at least $80,000 a year.17  A QLS proposal for an 
‘accredited employer sponsored stream’ within the TSS visa program for higher income 
positions not necessarily tied to ANZSCO occupations is set out in the Attachment. 

13. The Law Council has not adopted a position on either of these ideas, and considers that 
a number of elements need to be worked through.  The Law Council intends to establish 
a position on the TSS and ENS framework (assuming that skilled occupation lists are 
consolidated) early in 2023, and will address the LIV reform proposals set out in the 
Attachment at that time. 

Inefficient, overly prescriptive and potentially unfair requirements and processes 

14. The Law Council suggests the review consider unduly laborious or complex criteria, 
which impede the dynamic processing of skilled visa applications. 

Skills assessments 

15. Many temporary and permanent skilled visas require a skills assessment by a prescribed 
assessing authority.18  In the experience of practitioners, these assessment processes 
can be lengthy19 and are a disincentive for prospective migrants. 

16. Assessing authorities assess applicants against standards they set outside of the 
legislative framework20 and their assessments are not subject to merits review.  These 
standards can differ from each other and from ANZSCO.21  For example, in the 
occupation of Management Consultant, the ANZSCO definition includes those working 
to achieve organisation efficiency from within an organisation.  In contrast, 
VETASSESS, the relevant prescribed skills assessing authority, applies a far narrower 
view of this occupation by allowing consideration of only those individuals who provide 
external advisory services.  The outcome is that many migrants nominated as a 
Management Consultant are unable to obtain a positive skills assessment in this 
occupation. 

17. The Law Council has recommended some exemptions to skills assessments.22  Other 
ideas include reviewing whether international graduates with an Australian qualification 
should require a skills assessment for an ENS application.  The LIV suggests revisiting 
other skills assessment requirements—see Attachment. 

Labour marketing testing (LMT) 

18. Employers who wish to nominate a person for a temporary skilled visa must undertake 
LMT to satisfy the Minister that there is no suitably qualified and experienced Australian 
citizen or permanent resident, or ‘eligible temporary visa holder’,23 readily available to fill 
the nominated position.24  The Law Council supports retaining LMT in some form, but 
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suggests that consideration should be given to streamlining and modernising it.  The 
prescribed LMT requirement—which includes advertising the position through multiple 
advertisements running for at least four weeks25—is cumbersome and inflexible.26 

Global Talent Program 

19. The Law Council supports retaining the Global Talent Program.  However, it should be 
more focused, and reforms considered to ensure it meets its objective of being a 
streamlined visa pathway for highly skilled individuals.27  The Law Council has previously 
addressed28 the opaque application process, which may involve a pre-assessment by 
an outreach officer based overseas or in Australia, before an expression of interest is 
made and applicants assessed to ‘meet the program parameters’ are invited to apply for 
the visa.29  The initial assessments are not supported by legislative prescription or policy 
guidelines setting out the criteria or skills sought in the stated priority sectors.  Applicants 
are then assessed again in the visa application. 

20. The Law Council suggests the review consider whether it is possible to streamline these 
processes to reduce the time taken to bring a skilled or talented worker into Australia.  It 
expects to provide more developed views on these issues, considering the suggestions 
of the LIV set out in the Attachment, in early 2023. 

Mitigating migrant worker exploitation requires a holistic response 

21. The Law Council considers that migrant worker exploitation requires: 

(a) reducing the incentives for exploitation that arise by tying a visa applicant to a single 
employer in order to stay on a pathway to permanent residency; 

(b) supporting workers to make complaints about unscrupulous employers and 
providing visa certainty while they seek a new employer; and 

(c) enforcing the offences for migrant worker exploitation which already exist. 

22. By way of example, temporary skilled visa holders seeking to apply for a permanent 
ENS visa through the Temporary Residence Transition stream ordinarily must be 
nominated by their employer for whom they have worked full-time for at least three 
years.30  This may pressure migrant workers to stay with the same employer and thus 
stay on a permanent residency pathway despite poor or exploitative work conditions. 

23. The Law Council is developing a policy proposal on this issue—which may address the 
level of experience needed, and the relationship between the occupations or positions 
in which the temporary visa holder is employed, to remain on a permanent residence 
pathway—and reserves its position on solutions.  It suggests the reviewers consider the 
benefits of allowing temporary skilled visa holders greater flexibility in changing 
employer sponsors and permitting them to remain on a permanent residence pathway, 
while providing appropriate certainty for model employers. 

24. The Law Council has addressed31 measures to better support migrant workers make 
complaints, including the procedures of the Fair Work Commission,32 the operation of 
the Assurance Protocol between the Fair Work Ombudsman and the Department,33 and 
a new migrant exploitation visa.34  It is aware of proposals to increase the time a migrant 
worker may remain in Australia without an employer.35  It notes the continuing need for 
increased compliance and enforcement of existing prohibitions,36 and for resources to 
educate employers and employees about their obligations and rights. 

25. Finally, consideration should be given to the situation of persons who hold bridging visas 
without work rights, or are prohibited from applying for a bridging visa37—practitioners 
report that such persons may work illegally, which can lead to poor work conditions and 
exploitation.  The LIV makes a number of related suggestions, set out in the Attachment. 
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Family reunion and settlement 

26. While some migrants brought to Australia on family reunion visas may not have as 
extensive an economic impact as other migrants, access to family reunion is critical to 
Australia’s attractiveness to skilled migration.38  There are also social and community 
benefits to completing the family unit for migrant families.  Further, international human 
rights law regards the family, in its diverse and varied forms, as the natural and 
fundamental group unit of society, entitled to protection by society and the State.39  
International human rights law also emphasises the rights of children to family life and 
relationships, including in cross-border situations.40  The Law Council has recently 
charted the extreme wait times for many family reunion visas and suggests that the 
review consider the need to reduce these, through increased allocation and other 
relevant measures.41  The LIV suggests additional measures, set out in the Attachment. 

The need to reduce backlogs 

27. The chronic visa processing backlogs, and backlogs at the merits and judicial review 
stages, impede expeditious entry of migrants into Australia, are a disincentive to skilled 
migrants, and prevent migrants in Australia from being able to work.42  The Law Council 
acknowledges the recent efforts by the Australian Government to address these 
backlogs,43 but suggests that the review consider more novel solutions.  One option 
raised with the Law Council to reduce backlogs at the review stages is to make available 
a Resolution of Status visa for onshore applicants who discontinue their review 
proceedings, and have signed an employment contract with an Australian business for 
work in a regional area or critical sector, with a pathway to permanent residency.  The 
Law Council has not settled a position, but expects to consider this further in early 2023. 

28. The Law Council notes comments by the Minister linking visa backlogs to manual visa 
processing44 and notes its analysis of the Department’s efforts to move towards visa 
processing automation.45  Automated decision-making can be beneficial to 
administrative law outcomes when properly employed;46 however, the empowering 
legislation must ensure automation is authorised and used consistently with the 
administrative law principles of lawfulness, fairness, rationality, and transparency.47 

Conclusion 

The Law Council would be pleased to engage further with the review, as it would assist.  To 
discuss this matter further, please contact Mr Matthew Wood, Principal Policy Lawyer, on 02 
6246 3755 or at matthew.wood@lawcouncil.asn.au. 

Yours sincerely 

 

Mr Tass Liveris 
President 
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